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courts have reached a contrary decision. Campbell v. Chicago, Milwaukee 
& St. Paul Ry. Co., SG Iowa 587, 53 N. W. 315, 17 L. R. A. 443; Seawall 
v. Kansas City, Ft. Scott 6' Memphis Ry. Co.. 110 Mo. 222, 24 S. W. 1002. 
These latter cases are based upon a misconception of Lehigh Valley Ry. 
Co. v. Pennsylvania, supra, a tax case, which may be clearly distinguished 
from an attempt by the state to regulate the shipment while outside 
of its border. Unless such commerce were held to be interstate the 
second state through which the route passed would have as much 
right to regulate it as the state of its origin and terminus, and it is 
clear that both could not. 

A ship engaged in transportation between ports of the same state 
while navigating the high seas is "engaged in commerce with foreign 
nations" within the meaning of the Constitution, and is therefore sub- 
ject to regulation by Congress. Lord v. Steamship Co., 102 U. S. 541. 
But since the same' reasons do not apply here as in case of similar 
railway shipments, the state may regulate the rate for such transpor- 
tation until Congress sees fit to legislate on the subject. Wilmington 
Transport Co. v. Railroad Commission of California, 236 U. S. 151. Con- 
tra, Pacific Coast S. S. Co. v. Railroad Commission, 9 Sawyer 253, 18 
Fed. 10. 

As to telegraphs it is held that when the initial and terminal points 
are both within the state the message is domestic and its character is 
not affected by the fact that the line passes over the territory of another 
state, since it in no way affects or concerns any business in the other 
state either as regards the company or the citizens of the other state. 
Western Union Tel. Co. v. Hughes, 104 Va. 240, 51 S. E. 225: Western 
Union Tel. Co. v. Reynolds, 100 Va. 459, 41 S. E. 856, 93 Am. St. Rep. 971; 
North Carolina v. Western Union Tel. Co., 113 N. C. 213, 18 S. E. 389, 
22 L. R. A. 570. See Western Union Tel. Co. v. Taylor, 57 Ind. App. 93, 
104 N. E. 771. Were the law otherwise the telegraph company would 
have exceptional facilities for evading state statutes regulating them, 
in that by merely switching wires or relaying in another state, they 
could, at will and without serious expense, give any domestic message 
an interstate character. 

Landlord and Tenant — Duty of Landlord — Delivery of Possession. — 
The defendant entered into a binding contract to purchase land, and 
then leased it to the plaintiff, the lease to begin at a future date. The 
vendor refused to convey the land and because of such refusal, the 
plaintiff was prevented from taking possession. The plaintiff brought an 
action for damages against the defendant for failing to put him into 
possession. Held, the defendant is liable. Dilly v. Paynesville Land Co. 
(Iowa), 155 N. W. 171. 

The cases involving the question of whether there is an implied cove- 
nant that the lessor will put the lessee in actual possession of the leased 
premises at the time at which the lease is to begin are in irreconcilable 
conflict. Those cases following the doctrine in Gardner v. Keteltas, 3 
Hill (N. Y.) 330, 38 Am. Dec. 637, known as the American view, hold 
that there is no implied covenant that the lessor will put the lessee in 
actual possession. According to this view the lessor need only give 
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the lessee the right of possession, and it is the duty of the lessee to 
enforce such right of possession as against all persons wrongfully in 
possession at the beginning of the lease, whether they be trespassers or 
former tenants wrongfully holding over. West v. Kitchell (Miss.), 68 
South. 469; Sigmund v. Howard Bank, 29 Md. 324; Playtcr v. Cunning- 
ham, 21 Cal. 229; Gassollo v. Chambers, 73 111. 79. 

Another line of cases, following the rule in Coe v. Clay, 5 Bing. 440, 
known as the English view, hold that there is an implied Covenant that 
the lessor will put the lessee in actual possession. The ground on which 
this doctrine stands is that he who lets, agrees to give possession and 
not merely to give a chance of a law suit. King v. Reynolds, 67 Ala. 229, 
42 Am. Rep. 107; Sloan v. Hart, 150 N. C. 269, 63 S. E. 1037, 134 Am. 
St. Rep. 911, 21 L. R. A. (N. S.). 239; Herpolsheimer v. Christopher, 76 
Neb. 352, 111 N. W. 359, 9 L. R. A. (N. S.) 1127, 14 Ann. Cas. 399; 
Cleveland, etc., Ry. Co. v. Joyce, 54 Ind. App. 658, 103 N. E. 354. This 
doctrine is limited, however, to those cases in which the trespasser 
took possession before the lease was to take effect. See King v. 
Reynolds, supra; Sloan v. Hart, supra. The measure of damages for the 
breach of the implied covenant, held to exist by this view, is the dif- 
ference between the rent agreed upon and the market value of the term 
plus the special damages necessarily resulting from the failure to put 
the lessee in possession. Colin v. Norton, 57 Conn. 480, 18 Atl. 595, 5 L. 
R. A. 572; Herpolsheimer v. Christopher, supra. The principal case is 
eminently sound since the lessor did not give the lessee the right of 
possession, which is required by all the cases. 

Real Property — Fee Simple — Restraint of Alienation. — A testator de- 
vised land to his daughter in fee, but with the condition that she should 
not dispose of any part of it unless she became a widow and it be nec- 
essary to dispose of it for her support. Held, the condition against 
alienation is void. Schivrcn v. Falls (N. C), 87 S. E. 49. 

Under the early feudal law the tenant of the fee simple was not al- 
lowed to alien his estate except by subinfeudation, which did not 
terminate his responsibility to the lord of the fee. Minor, Real Prop- 
erty, §§ 5, 162. In the year 1289 Parliament passed the Statute Quia 
Emptores (18 Edw. I), which prohibited subinfeudation and provided 
that a grantee should thenceforth hold not through his grantor, but 
immediately of the superior lord. Minor, Real Property, § 5; 1 Wash- 
burn, Real Property, 5 ed., 59. Since this statute the tenant of the fee 
simple has possessed the complete jus disponendi so far as the convey- 
ance of property is concerned. Minor, Real Property, § 162; 1 Wash- 
burn, Real Property, 5 ed., 84. But it has been only since the Statute 
of Wills (1541) that the owner of the fee has had the untrammeled right 
to devise his land. Minor, Real Pkoi'ekty, §§ 162, 1240. 

An unlimited power of alienation is among the incidents generally 
attached to fee simple estates. Consequently a condition not to alien 
when annexed to a grant of a fee simple estate, is repugnant to this 
power, and for that reason is usually held void. Potter v. Couch, 141 
U. S. 296; Winsor v. Mills, 157 Mass. 362, 32 N. E. 352; Mandlebaum v. 
McDonell, 29 Mich. 78, 18 Am. Rep. 61. See 4 Kent Com. 131. In some 

—5 



